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THE SCHOOL, THE CHURCH, AND
THE STATE
HAROLD M.

STEPHENS*

I.

HE education of children, if viewed apart from political concepts,
would seem normally to include religious instruction. Zealous
Christian parents acquaint their children with the fundamentals of
religious belief and school them in conduct consistent with Christian
teachings. Christians, indeed, regard the omission of instruction in
the Christian religion as dangerous, both to the happiness of their children upon earth and to their ultimate salvation. Schools conducted
by churches, naturally, include within their curricula instruction in the
Christian religion according to the doctrine of the particular church.
Historically, education has included religious instruction. In the
Middle Ages, the clergy largely controlled education. Even in Colonial
New England, the predominant motive of education was religious.
Under the Constitution of Massachusetts as it existed until 1833, the
teacher in each town, precinct and parish was required to be a Protestant teacher of piety, religion and morality.' In New Hampshire the
Bill of Rights, as late as 1868, authorized the support and maintenance
of public Protestant teachers of piety, religion and morality ;2 and the
Supreme Court of the state at that time held that the Legislature
might grant to towns, parishes, bodies corporate or religious institutions the power of making provision for the support of public teachers
of any religious denomination-Romanist, Protestant or non-Christian.3
But education publicly supported under a sovereignty committed to
the separation of church and state necessarily omits from its program
religious instruction. The separatist viewpoint, and the practice of
omitting from the public schools the teaching of a subject which, to a
mind not influenced by political concepts, would seem desirable, if not
necessary, for the well-being of children, is so natural to the people of
the United States as not ordinarily to seem worthy of attention. Conceivably, nevertheless, it presents a problem and, paradoxically, one not
free from political consequences.
Public education, that is, education publicly supported and intended
p

* Member of the Salt Lake City, Utah, Bar.
'Barnes v. Falmouth (I8io), 6 Mass. 401.
'Art. VI, Bill of Rights (adopted Sept. 5, 1792).
'Hale v. Everett (I868), 53 N.H. 9.
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for the patronage of all, is peculiarly an American idea.4 Free schooling in Europe, and until recently in England, has been for the children of paupers, or the very poor, only. The secondary schools and
universities have been attended largely by those able to pay their way
-that is, by upperclass children. Education was looked upon as the
responsibility of the parent-not of the public. Literacy was not regarded as an asset of the state. These ideas prevailed for a time in
early colonial history in America. But there gradually arose in the
colonies and grew throughout the United States the concept of education of the masses as a public function. Originally in the colonies the
burden of the public support of schools was localized upon settlements,
villages and towns. In 1642 the Colony of Massachusetts required
town authorities to assure all children rudimentary schooling. In 1647
the General Court of Massachusetts enacted what has since been called
the "mother of school laws" :6
It being one of the chief projects of that old deluder Satan to keep
men from the knowledge of the Scriptures, as in former times by
keeping them in an unknown tongue, so in these latter times by persuading from the use of tongues .....
It is therefore resolved, That every Township in this jurisdiction,
after the Lord hath increased them to the number of fifty householders,
shall then forthwith appoint one within their Town to -teach such children as shall resort to him to write and read, whose wages shall be paid
either by the parents or masters of such children, or by the inhabitants
in general .... as the major part .... shall appoint .....
It is further ordered, that when any Town shall increase to the
number of one hundred householders, they shall set up a grammar
school, the master thereof being able to instruct youth, so far as they
may be fitted, for the university; Provided, that if any Town neglect
the performance hereon above one year, that every such Town shall
pay five pounds to the next school until they shall perform this order.
Boston made provision for the support of a school in 1635; New
Haven in 1638, the master in New Haven being paid out of the common stock of the town. In Rhode Island a public school was established at Newport in 164o. A Dutch schoolmaster came to Manhattan in 1633 and a school tax amounting to four pounds per capita was
levied and collected; and by 165o the eight hundred inhabitants of
New Amsterdam paid public school masters regularly from the public
treasury. In the South the free public school idea was more laggard.
Governor Berkeley of Virginia, responding to the question of English
'Charles DeGarmo, Public Schools, Encyc. Americana, v.
following r~sum

22, 774-8. For the
of the beginnings and growth of public education credit is

given the article cited.

DeGarmo, cit. supra.

'Carl

Becker, The United States, An Experiment in Democracy, 266.
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Commissioners of Foreign Plantations as to what course was taken in
Virginia for instructing the people in Christian religion, replied: "The
same that is taken in England, out of town, every man according to
his ability instructing his children." He added: "I thank God there
are no free schools nor printing presses and I hope we shall not have
them these one hundred years. For learning has brought disobedience
and sects into the world and printing has divulged them and libels
against the best of governments. God keep us from both."'7 And not
until after the Civil War was there in the South any substantial development of free public schools. Nevertheless the New England
idea of public support of school teachers by settlements, villages and
towns germinated eventually and rapidly into the theory and practice
of state support, supervision and control of education. The rapid increase in population and the creation and accumulation of school funds
helped to promote this. The establishment of permanent funds by
states for the support of common schools commenced at an early date.
In 1795 Connecticut sold its lands known as the "Western Reserve"
for $ ,ooo,ooo and placed the money in school funds. New York set
aside a portion of its public lands for schools. New Hampshire imposed a tax upon the capital of banks for the. beginning of a school
fund. Other states obtained moneys for education by the granting of
lottery privileges. There was also action by the federal government.
Congressional land grants were made out of unsettled government lands
to the west of the original colonial possessions and these were fruitful
sources of permanent school funds. The policy of the federal government to pay to the states a percentage of the net proceeds of the sale of
public lands within state borders has also been the source of a substantial stream of money for school purposes. The Act of Congress of
18368 distributing among the states a treasury surplus, aggregating
nearly $3o,ooo,ooo, and the appropriation of this money in sixteen of
the twenty-six states then in existence to permanent school funds,
afforded an additional large contribution. The present total annual
income from permanent school funds and the rent of school lands is
said to exceed $17,500,ooo, and the total annual expenditure for public
schools to approximate $640,000,000. Legislatures distributing public
moneys naturally asserted the conditions with which school districts
must comply in order to have the advantage of public aid." Side by
side with, indeed probably as a part of, the development of the idea and
practice of giving public support to common schools grew the belief
that in a democracy the education of all is a necessary condition of the
TDeGarmo, cit. supra.

'Act of June 3, 1836, I Stat. at Large, c. CXV, sec. 13.
'DeGarmo, cit subra.
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people's rule. This concept may be said to have become axiomatic in
our democracy. In any event, in this country the free, publicly supported school, with its democratized education available to all, with its
so-called "educational ladder," upon the steps of which the student may
systematically climb from one stage of instruction to another, is a fully
and permanently developed institution. It is said to be attended in
elementary grades by approximately 90 per cent of the people's children. 20
Paralleling the germination of the idea of the free school as a public
function sprang the American idea of complete separation of church
and state, with its consequent secularization of public activities. Hence
the public schools were secularized and, to protect against their sectarianization, constitutional prohibitions were formulated. While the
United States Constitution itself made no mention of religion, the first
amendment thereto, presented to the several states by the first Congress
on September 25, 1789, provided that Congress shall make no law respecting an establishment of religion or prohibiting the free exercise
thereof. The constitution of every state in the United States contains
similar provisions, many much more particularly phrased, guaranteeing freedom of conscience and effecting an absolute, unconditional
and unappealable divorce between church and state and church and
school. For example, in Massachusetts the constitution provides that
"no law shall be passed prohibiting the free exercise of religion" and
no grant, appropriation or use of public money or property
or loan of public credit shall be made or authorized by the commonwealth or any political division thereof for the purpose of founding,
maintaining or aiding any school or institution of learning, whether
under public control or otherwise, wherein any denominational doctrine is inculcated ..

-

. and no such grant, appropriation or use of

public money or property or loan of public credit shall be made or authorized for the purpose of founding, maintaining or aiding any church,
religious denomination or society.""'
In Ohio it is provided that "all
men have a natural and indefeasible right to worship Almighty God
according to the dictates of their own conscience. No person shall be
compelled to attend, erect or support any place of worship or maintain
any form of worship against his consent; and no preference shall be
given, by law, to any religious society; nor shall any interference with
the rights of conscience, be permitted .
"..."I2
and "the General Assembly.shall make such provisions, by taxation, or otherwise, as, with
the income arising from the school trust fund, will secure a thorough
10Ibid.

"t
Article of Amendment, XLVI, secs.
12

Bill of Rights, sec. 5.

i and 2.
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and efficient system of common schools throughout the state; but no
religious sect, or sects, shall ever have any exclusive right to, or control
of, any part of the school funds of this state."' 1 In Oklahoma the
organic act states that "no public money or property shall ever be
appropriated, applied, donated, or used, directly or indirectly, for the
use, benefit, or support of any sect, church, denomination, or society
of religion, or for the use, benefit, or support of any priest, preacher,
minister, or other religious teacher or dignitary, or sectarian institutions as such."' 41 The Pennsylvania Constitution asserts that "....
no human authority can, in any case whatever, control or interfere with
the rights of. conscience, and no preference shall ever be given by law
to any religious establishments or modes of worship,"'15 and commands
that "no money raised for the support of the public schools of the
Commonwealth shall be appropriated to or used for the support of
any sectarian school."'1 6 In Utah the constitution says: "All men have
the inherent and inalienable right . . . . to worship according to the

dictates of their consciences .....
.The rights of conscience shall
never be infringed. The state shall make no law respecting an establishment of religion or prohibiting the free exercise thereof......
There shall be no union of Church and State, nor shall any church
dominate the state or interfere with its functions. No public money
or property shall be appropriated for or applied to any religious worship, exercise or instruction, or for the support of any ecclesiastical
establishment."' 7 In California the organic act provides that "the free
exercise and enjoyment of religious profession and worship, without
discrimination or preference, shall forever be guaranteed in this state
...
.Y"18 and that "no public money shall ever be appropriated for
the support of any sectarian or denominational school, or any school
not under the exclusive control of the officers of the public schools;
nor shall any sectarian or denominational doctrine be taught, or instruction thereon be permitted, directly or indirectly, in any of the
common schools of this state."' 9 Thus Locke's postulates that "all
the power of civil government relates only to man's civil interests, is
confined to the care of the things of this world, and hath nothing to
do with the world to come," and that "the church itself is a thing absolutely separate and distinct from the commonwealth,' 0 though long de"Article VI, sec. 2.
"Bill of Rights, Sec. 5.
Declaration of Rights, sec. 3.
Article X, sec. 2.
" Declaration of Rights, secs. i and 4.
"Declaration of Rights, sec. 4.

"Article IX, sec. 8.
'Letters on Toleration (1689-92) John Locke: Quoted from Arthur N. Holcombe, The Foundations of the Modern Commonwealth, ioo.
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layed practical application in England, where uttered, and the precepts
of Jesus, "My kingdom is not of this world" 21 and "Render therefore
unto Czsar the things which be Cwsar's, and unto God the things which
be God's '

22

have come in this day in America to such full acceptance

as to have been woven inseparably into the pattern of our government
and as to have been expressed in its constitution, and in the organic
law of. its several states.
There are within the reported decisions of the courts of the several
states, beginning as early as i8io in Massachusetts, 23 and extending
up until the present in the state of New York, 24 a large number of
cases born of the passion of individuals or groups for the religious instruction of children in the public schools. This litigation and the decisions of the courts thereon constitute an interestirig chapter in the
judicial history of the country.25 In Kentucky, 6 Maine, 27 Nebraska, 2s
Pennsylvania 2 Iowa, 0 Minnesota 3l and Colorado 32 (as recently as May,
1927), it has been held by the courts that the mere readirig of selections from the Bible in the King James version, without comment by
the teachers, does not violate in and of itself any constitutional prohibition of sectarianism or interference with religious freedom. In
Massachusetts, 33 Ohio,3 4 and Texass also there are decisions to the
effect that action of school authorities in requiring or permitting the
Bible to be read in the schools is not necessarily a violation of any
constitutional provision if done merely for the purpose of inculcating
morality and not with a view to sectarian instruction. Michigan"8 and
' John 18:36.
=Luke 2o:25.

Barzes v. FaInwuth, cit. supra.
r'People v. Graves (1927), 219 N.Y.S. 189; affirmed 156 N.E. 663.
mSee the Annotations in American Law Reports, v. 5, 866, et seq., v. 20,
1351 et seq., v. 31, 1125 et seq. Credit for the subject matter of the following
r~sum6 of judicial decisions, and to some extent for phrasing, is extended to these
Annotations.
'Hackett v. Brooksville Graded School District (I95), 12o Ky. 6o8, 69
L.R.A. 592.

2 Donahoe v. Richards (1854),, 38 Maine 379.
State ex rel. Freeman v. Scheve (19o2), 65 Neb. 853, 59 L.R.A. 927; on
re-hearing (1903), 65 Neb. 876, 59 L.R.A. 932.
'Hart v. School District (1885), 2 Lanc. Law Rev. (Pa) 346.
'Moore v. Monroe (1884), 64 Iowa 367; Knowlton v. Bamnhofer (ii8), 182
Iowa 691, 5 A.L.R. 841.
'Kaplan v. Independent School District (1927), -

18.

Minn. -

, 214 N.W.

(Selections from the Old Testament.)
'People ex rel. Vallnar v. Stanley (1927), 81 Colo. 276, 255 Pac. 6Io.
'Spiller v. Woburn (1866), 12 Allen (Mass.) 127.
'Nessle v. Hum (1894), I Ohio N.P. 140.
' Church. v. Bullock (19o8), 1O4 Texas I, 16 L.R.A. (N.S.) 86o.
'Pfeiffer v. Board of Education (i8g8), 1i8 Mich. 56o, 42 L.R.A. 536.
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Massachusetts 37 have permitted the teaching of the Ten Commandments in the schools. Kansas38 and Texas39 have, through their courts,
held that the reading of the Bible and the repeating of the Lord's
Prayer are not within constitutional inhibitions of sectarianism or interference with religious liberty. Iowa 40 permits the reading of the
Bible and the singing of hymns; Kentucky 4' and Wisconsin 42 the saying of prayers at the opening of school. The use of textbooks founded
on the Bible has been held proper in Wisconsin 3 and Michigan.4 4 California 45 has gone so far as to permit copies of the King James version
of the Bible to be kept in public school libraries. The cases which uphold as lawful the reading of selections from the King James version
of the Bible in the schools are decided upon the theory that the King
James version is not of itself a sectarian book and that the reading
thereof in the schools, without note or comment from the teacher, is
not sectarian instruction and does not make the school house a place
of worshili. The assertion of these courts is"6 that to be sectarian the
book itself must teach the peculiar dogmas of a sect as such, and must
not merely be so comprehensive as to include them by the partial interpretation of its adherents. The Iliad may be read in the schools,
say such courts, without inculcating a belief in the Olympic divinities
and the Koran without teaching the Moslem faith. Why not, therefore, the Bible, without indoctrinating children in the creed or dogma
of any sect? The fifty or more points of difference between the Douay
and the King James versions of the Bible are interesting to the theologian and to the Bible scholar, but not to the courts, according to this
class of decisions; the Bible, in either version, being substantially and
essentially the same book. In effect, these courts take the position
that the use of the Bible in either version in the public schools is not
in terms forbidden and that the courts may not declare its use unlawful
because it is possible or probable that those who use it will misuse
the privilege by attempting to propagate their own peculiar theological
or ecclesiastical views or opinions; the question whether it is prudent
or politic to permit Bible reading in the public schools being one for
'Con.
ex rel. Wall v. Cook (1859), 7 Am. L. Reg. (Mass.) 417.
'Billard v. Board of Education (904), 69 Kansas 53, 66 L.R.A. i66.
'Church v. Bullock, cit. supra.
"Moore v. Monroe, cit. supra.
"*Hackett v. Brooksville Graded School District, cit. supra.
'State ex rel. Conway v. Joint School District (I936), 162'Wis. 482, L.R.A.
i916
D, 399.
'State ex rel Weiss v. District Board (i89o), 76 Wis. i77; 7 L.R.A. 320.
"Pfeiffer v. Board of Education, cit. supra.
"Evans v. Selna Union High School District (924), 193 Cal. 54, 222 Pac. 8oi.
5 A.L.R. 867, et seq.
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the school authorities, and only for the courts where legitimate use
has degenerated into abuse. (It is interesting to note in this connection that though much of the litigation has centered about the use
of the Douay or King James versions as being respectively sectarian
in the Catholic and Protestant sense, nevertheless dependable Catholic
theologians state that the presence of the book of Second Maccabees
in the Douay version and its absence in the King James constitutes the
only essential doctrinal difference in that the book of Second Maccabees
contains the Catholic belief in prayers for the dead, to-wit, "It is
therefore a holy and wholesome thought to pray for the dead, that
they may be loosed from sins.

' 47

On the other hand, well-considered

decisions written by courts worthy of respect have taken the position 8
that the reading of the King James version of the Bible constitutes.
sectarian instruction in that it requires Catholic children to use a prayer
taught by another sect and in that the Bible is a sectarian book as to
the Jew and as to every believer in any religion other than the Christian, and as to those who are heretical or who hold beliefs that are
not regarded as orthodox. Instruction in religion, say these courts,
must be voluntary.- Religion should be taught in the churches, Sunday
schools, parochial and other church schools and religious meetings and
by parents to their children at home, where the truths of religion can
be most effectively enforced. Religion does not need an alliance with
the state to encourage its growth. The law" does not attempt to enforce Christianity. The law knows no distinction between Christian
and the pagan, the Protestant and the Catholic-all are citizens and
their civil rights precisely equal. The school, like the government, is
simply a civil institution. The truths of the Bible are the truths of
religion which do not come within the province of the public schools,
which are secular and not religious in their purposes.. While no one
denies that the truths of religion are important or that they should be
taught to the youth, and while the Constitution and the law do not
interfere with such teaching, they do banish theological polemics from
the school. There are many sects of Christians and their differences
grow out of their differing construction of various parts of the Scriptures and the different conclusions drawn as to the effect of the same
words. Portions of the Scriptures which form the basis of these
sectarian differences cannot be thoughtfully and intelligently-read without impressing the reader, favorably or otherwise, with reference to the
'Second Maccabees, 12:46. For judicial comment upon the differences between the two versions see: People ex rel. Ring v. Board of Education (I9io),
245 Ill. 334, 29 L.R.A. (N.S.) 442, 445 et seq., and Evans v. Selma Union High
School (1924), 193 Cal. 54, 222 Pac. 8oi, 31 A.L.R. 1121, 1124.
' 5 A.L.R. 87o, et seq.
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doctrines supposed to be derived from them, and the lessons and truths
read or taught from the New Testament, particularly concerning the
Son of God and His resurrection from the dead, give preference to
the children of Christian parents and discriminate against the children
of Jews, who are guaranteed the natural right to worship God according to the dictates of conscience. In short, these decisions, in contradistinction to those holding that the use of the Bible in the schools
is not necessarily sectarian, but only so when its use is changed to
abuse, take the position that that part of the Bible comprised within
the New Testament is inevitably sectarian with respect to Jews and
other non-Christians, and that the whole Bible, being the source of
those interpretations which have resulted in sects, cannot be used without sectarian impression upon the thoughtful and intelligent mind. Accordingly, the Supreme Court of Wisconsin49 has held illegal the reading of the King James version of the Bible in the schools, and the
courts of Illinois"0 and Louisiana 5' have similarly denounced morning
exercises consisting of reading from the Bible in the King James version, the repetition of prayers and the singing of hymns. In Ohio52 a
resolution of the school authorities prohibiting the reading of the Bible
in the schools has been held valid, and in Michigan 53 and Washington54
the use of the Bible as a textbook has been held by the courts improper. We have, finally, the decision of the Supreme Court of Tennessee, 55 in January of 1927, sustaining the validity of a statute prohibiting the teaching in all universities, normals and other public schools
of the state which are supported, in whole or in part, by the public
funds, of any theory that denies the story of the divine creation of
man as taught in the Bible and teaching instead that man has descended
from a lower order of animals; and, combining the sublime with the
ridiculous, or the ridiculous with the ridiculous, as one's state of mind
may choose, we have also, in the same month of the same year, the
decision of the Supreme Court of California," holding invalid a regulation of the school board requiring dancing as a part of the curriculum
-this at the suit of taxpayers whose religious convictions were offended
by the requirement.
'State ex rel Weiss v. District Board, cit supra; this case forbids the reading of portions of the Bible and its use as a textbook, but permits the use of
textbooks founded on the Bible and emphasizing its fundamental teachings.
'0 People ex rel. Ring v. Board of Education, cit, supra.
G'Herold v. Parish Board (915), 136 La. 1034 L.R.A. 1915 D, 941.
'Board of Education v. Paul (1900), 7 Ohio N.P. 58; Board of Education
v. Minor (1872), 23 Ohio St. 211.
' Pfeiffer v. Board of Education, cit. supra.
"State ex rel. Dearle v. Frazier (1918), 1O2 Wash. 369, L.R.A. 1918 F, O56.
'Scopes v. State (1927), 152 Tenn. 424, 289 S.W. 363.

SHardwick v. FritridgeSchool District (1921, 54 Cal. App. 696,

2o5

Pac. 49.
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Controversy has also arisen with respect to the use of school houses
for religious meetings or instruction. In Illinois, 5 7 Indiana, 8 Iowa,69
Nebraska,60 and Vermont61 it is held that the school house may be used
for religious meetings at times when such meetings will not interfere
with school work. The courts in these states seem to regard it as a
strained construction of the laws forbidding the use of public moneys
for sectarian purposes to hold that an incidental use of the school
house for religious meetings not in any way interfering with school
purposes is illegal.6 2 Religion and religious worship are not so placed
under the ban of the Constitution, according to these cases, that they
may not be allowed to become the recipient of any incidental benefit
whatsoever from the public bodies or authorities of the state. On the
other hand, Kansas, 3 Massachusetts, 64 Missouri, 5 and Pennsylvania66
have forbidden through the courts the use of public school buildings for
religious meetings or for the imparting of religious instruction. Typifying this viewpoint it is said :67
We are fully aware of the fact that all over the state the school
house is, by general consent, or at least without active opposition, used
for a variety of purposes other than the holding of public schools.
Sabbath schools of separate religious denominations, church assemblies.
sometimes political meetings, social gatherings, etc., are held there.
Now, none of these can be strictly considered among the purposes for
which a public building can be erected, or taxation employed. But
it often happens, particularly in our newer settlements, that there is no
other public building than the school house, no place so convenient
as that. The use for these purposes works little damage. It is used
by the inhabitants of the district whose money has built it, and used
for their profit or pleasure. Shall it be said that this is illegal?
Doubtless, if all in the district are content, no question will ever be
raised; and, on the other hand, if a majority object, the use for such
purposes will cease. It is only when the majority favor it, and the
minority object, that the courts are appealed to. That minority may
"7Nichols v. School Directors (1879), 93 Ill. 61; School Directors v. Toll
(9o), 149 II1.App. 541.
'SHurd v. Walters (1874), 48 Ind. 148; Baggerly v. Lee (1905), 37 Ind. 139.
"'Townsend v. Hagan (1872), 35 Iowa 194; Davis v. Boget (1878), 50 Iowa
II.
'"State ex rel. Gilbert v. Dilley (1914), 95 Nebr. 527, 5o L.R.A. (N.S.) 1182.
"Greenbanks v. Boutwell (1870), 43 Vt. 207.

a5 A.L.R. 886, et seq.

'Spencer v. Joint School District (875),

15 Kansas 259.

"George v. Second School District (1843), 6 Met. (Mass.) 51o.
'Dorton v. Hearn (1878), 67 Mo. 301.
60
Hysong v. Gallitzin School District (1894), 164 Pa. 629, 26 L.R.A. 203;
Bender v. Streabich (1896), 17 Pa. Co. Ct. 6og, affirmed 1897, I82 Pa. 251; Spring
v. School Directors (I9oo), 31 Pittsb. L.J.N.S. (Pa.) 194.
'Spencer v. Joint School District (Kan.), cit supra.
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be but a single individual; may be influenced by spite or revenge, or
any other unworthy motive; but, whatever the motives which prompt
the litigation, the decision must be in harmony with the absolute right
of all. It seems to us that upon well-settled principles the question
must be answered in the negative. The public school house can not
be used for any private purposes. The argument is a short one. Taxation is invoked to raise funds to erect the building;- but taxation
is illegitimate to provide for any private purpose. Taxation will
not lie to raise funds to build a place for a religious society, a political
society, or a social club. What cannot be done directly can not be
done indirectly. As you may not levy taxes to build a church, no
more may you levy taxes to build a school house and then lease it
for a church. Nor is it an answer to say that its use for school purposes is not interfered with, and -that the use for other purposes
works little, perhaps no immediately perceptible, injury to the building,
and results in the receipt of immediate pecuniary benefit. The extent
of the injury or benefit is something into which courts will not inquire.
The character of the use is the only legitimate question.
However, the outstanding result of all of the decisions throughout
the entire course of the judicial history of these controversies with
respect to the use of schools and school houses for religious purposes,
even of those decisions which, as above indicated, permit the reading
of the Bible or the singing of hymns or the uttering of prayers or the
memorizing of the Ten Commandments, is that this is the most which
can be permitted within our constitutional limitations. That is to say,
no court has gone beyond permitting a kind of lip service to the Christion religion, beyond this bare reading of the Bible, singing of devotional songs or repeating of prayers; and it is safe to say that under
our government no court will go further. As a practical proposition,
it would be entirely impossible, with the division in doctrinal religious
belief which exists between Catholics and Protestants, and with the
large subdivision of belief within the Protestant faith, and with the
substantial numbers of Jews, atheists and indifferentists, all alike protected by the doctrine of equality before the law and the constitutional
guaranties against sectarianism and infringement of freedom of conscience, to agree upon any common basis for giving religious instruction, in any substantial sense of that term, in the schools. Any attempt
to introduce into the public schools in the United States any such
actual religious instruction as would satisfy the desires of'the various
sects for the religious education of the youth, or as would result in
inculcating even such elementary Christian ideals and conduct as would
be desirable from the standpoint of all of the people, other than atheists, is foredoomed to complete failure. The reading of the Bible
and the saying of prayers and the teaching of the Ten Commandments
do not make Christians. If it is our desire to make Christians of the
youth of the land, we must do so outside the public school room. We
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have in American unreservedly committed the school system to secular instruction. Everything is taught in the public schools from sewing
to Sanskrit. Including the state universities within the public school
system, instruction may be received therein by the youth of the land
in substantially every subdivision of human knowledge, except that one
which is by many thoughtful minds regarded as the most important of
all, both to the individual and to the state. Against the constitutional
cliffs shielding the schools from sectarian instruction the waves of religious zeal for Christianizing the children will long break invain.
II.
Notwithstanding that the people of this country, speaking through
the Constitution, have separated church from state, and that the courts,
bowing to the constitutional mandates of the people, have banned
Christian teaching from the public school room, where the vast majority of the nation's children are prepared for the duties of citizenship,*we are, judicially, and seem in fact, committed to the propositions
that Christianity is a part of the law of the land and that Christian
ideals and conduct are the necessary predicate of a democratic government.
During the deliberations of the Constitutional Convention, at a time
when the differences of opinion therein seemed irreconcilable, the
somewhat unorthodox Franklin offered the resolution in which he
.moved that "henceforth prayers imploring the assistance of Heaven
and its blessings upon our deliberations be held in this Assembly every
morning before we proceed to business, and that one or more of the
clergy of the city be requested to officiate in that service," and in support of that resolution said:
I have lived, sir, a long time, and, the longer I live, the more convincing proofs I see of this truth-that God governs in the affairs of
men. And if a sparrow cannot fall to the ground without His notice,
is it possible that an empire can rise without His aid? We have
been assured, sir, in the sacred writings, that "except the Lord build
the house, they labor in vain that build it." I firmly believe this; and
I also believe that, without His concurring aid, we shall succeed in
this political building no better than the builders of Babel.64
George Washington, in his first inaugural address, in 1789, said:
It would be peculiarly improper to omit, in this official act, my fervent supplications to that Almighty Being who rules over the universe,
who presides in the councils of nations, and whose providential aid can
supply every human defect, that His benediction may consecrate to
the liberties and happiness of the people of the United States. . ..
, Quoted by the Supreme Court of Georgia in Wilkerson v. Rome (1922), 152
Ga. 752, 2o A.L.R. 1334, 1340.
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No people can be bound to acknowledge the invisible hand which
conducts the affairs of men more than the people in the United
States. 9
Webster, in the Girard College case, eloquently remarked:
The massive cathedral of the Catholic, the Episcopalian church,
with its lofty spires pointing heavenward, the plain temple of the
Quaker, the log church of the hardy pioneer of the wilderness, the
mementos and memorials around about us, the consecrated graveyards, their tombstones and epitaphs, their silent vaults, their moldering contents, all attest it. The dead prove it as well as the living.
The generations that are gone before speak to it and pronounce it
from the tomb. We feel it. All, all proclaim that Christianity,
general, tolerant Christianity, Christianity independent of sects and
parties, that Christianity to which the sword and fagot are unknown,
general tolerant Christianity, is the law of the land."°
Not content even with these utterances of founders and statesmen
as assertions of the Christian understructure of the commonwealth,
Samuel P. Chase, Secretary of the Treasury of the United States,
placed "In God We Trust" upon the national coins." Our European
and Latin-American friends may regard this act as a bitter-sweet alloy.
Nevertheless, the Congress of the United States, in response to a general demand, restored the phrase to the eagle and double eagle, from
which it had been removed during the administration of President
Roosevelt.
In 1885 Congress enacted72 that it should be unlawful to prepay the"
transportation or assist the importation into the United States of any
alien under contract to perform labor or service of any kind. Prior to
September, 1887, E. Walpole Warren, an alien clergyman, resided in
Englancf. In that month the Church of the Holy Trinity, an incorporated religious society in New York, contracted with Warren to remove to the City of New York and enter into its service as rector and
pastor, and he did so remove and enter upon such service. Suit was
thereupon brought by the government in the United States Circuit
Court of New York against rector, church wardens and vestrymen of
the Church of the Holy Trinity to recover the penalty of $I,ooo imposed by Congress for a violation of its statute. The lower court,
giving a literal meaning to the statute, held the penalty recoverable."
The case was appealed to the Supreme Court of the United States to
determine there by final construction of the act whether it forbade
C Ibid.

"Ibid.; 7 Works of Daniel Webster, 176.
'Cf.

Wilkerson v. Rome, cit. supra at

2o

A.L.R. 1341.

Chap. 164, 23 Stat. at L., sec. 332.
United States v. Church of the Holy Trinity (I888), 36 Fed. 303.
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the contract in question. The decision of the latter court, rendered in
1892, was that while the contract was covered by the letter of the
statute it was beyond the spirit thereof to apply it to professional
service-in particular of an ecclesiastic-as distinguished from manual
labor.7 4 In this novel case opportunity was afforded the highest tribunal
of the land authoritatively to comment upon the relationship of Christianity to our government, for while the interpretation of the statute
was held by the court to be aided by certain aspects of its legislative
history and by the circumstances under which it was passed and the
evil which it was obviously intended to correct, that is, the importation into the United States of cheap, unskilled hand labor as distinguished from brain toil, the judgment of the court was nevertheless
also, indeed largely, based upon the proposition that no purpose of
action against religion can be imputed to any legislation, state or national, because "this is a religious people." Speaking through Mr.
Justice Brewer, the court said :75
This is historically true. From the discovery of this continent to
the present hour there is a single voice making this affirmation. The
commission to Christopher Columbus, prior to his sail westward, is
from "Ferdinand and Isabella, by the grace of God, King and Queen
of Castile," etc., and recites that "it is hoped that by God's assistance
some of the continents and islands in the ocean will be discoverea,"
etc. The first colonial grant, that made to Sir Walter Raleigh in
1584, was from "Elizabeth, by the grace of God, of England, Fraunce
and Ireland, queene, defender of the faith," etc,; and the grant authorizing him to enact statutes for the government of the proposed colony
provided that "they -be not against the true Christian faith nowe professed in the Church of England." The first charter of Virginia,
granted by King James I. in 16o6, after reciting the application of
certain parties for a charter, commenced the grant in these words:
"We, greatly commending, and graciously accepting of, their Desires
for the Furtherance of so noble a Work, which may, by the Providence
of Almighty God, hereafter tend to the Glory of his Divine Majesty,
in propagating of Christian Religion to such People, as yet live in
Darkness and miserable Ignorance of the true Knowledge and Worship
of God, and may in time bring the Infidels and Savages living in
those parts to human civility and to a settled and quiet Government;
Do, by these our Letters Patents, graciously accept of, and agree to,
their humble and well intended Desires."
Language of similar import may be found in the subsequent charters
of that colony, from the same King, in 16o9 and 1611; and the same
is true of the various charters granted to the other colonies. In
language more or less emphatic is the establishment of the Christian
religion declared to be one of the purposes of the grant. The celebrated compact made by the Pilgrims in the Mayflower, I62O, recites:
"Church of the Holy Trinity v. U.S. (1892), 143 U.S. 457, 36 L. ed. 226.
Ibid at 465 et seq. of 143 U.S.
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"Having undertaken for the Glory of God, and Advancement of the
Christian Faith, and the Honour of our King and Country, a Voyage
to plant the first Colony in the northern Parts of Virginia; Do by
these Presents, solemnly and mutually, in the Presence of God and
one another, convenant and combine ourselves together into a civil
Body Politick, for our better Ordering and Preservation, and Furtherance of the Ends aforesaid."
The fundamental orders of Connecticut, under which a provisional
government was instituted in 1638-1639, commence with this declaration: "Forasmuch as it heath pleased the Allmighty God by the wise
disposition of his diuyne pruidence so to Order and dispose of things
that we the Inhabitants and Residents of Windsor, Hartford and
Wethersfield are now cohabiting and dwelling in and .vppon the River
of Conectecotte and the Lands thereunto adioyneing; And well knowing where a people are gathered togather the word of God requires
that to mayntayne the peace and vnion of such a people there should
be an orderly and decent Gouerment established according to God,
to order and dispose of the affayres of the people at all seasons as
occation shall require; doe therefore assotiate and conioyne our selues
to be as one Publike State or Comonwelth; and doe, for our selues
and our Successors and such as shall be adioyned to vs att any tyme
hereafter, enter into Combination and Confederation togather, to
mayntayne and presearue the liberty and purity of the gospell of our
Lord Jesus wch we now prfesse, as also the disciplyne of the Churches,
w.c according to the truth of the said gospell is now practised amongst
vs."
In the charter of privileges granted by William Penn to the province
of Pennsylvania, in 1701, it is recited: "Because no People can be
truly happy, though under the greatest Enjoyment of Civil Liberties,
if abridged of the Freedom of their Consciences, as to their Religious
Profession and Worship; and Almighty God being the only Lord of
Conscience, Father of Lights and Spirits; and the Author as well as
Object of all divine Knowledge, Faith and Worship, who only doth
enlighten the Minds, and persuade and convince the Understandings
of People, I do hereby grant and declare," etc.
Coming nearer to the present time, the Declaration of Independence,
recognizes the presence of the Divine in human affairs in these words:
"We hold these truths to be self-evident, that all men are created
equal, that they are endowed by their Creator with certain unalienable
Rights, that among these are Life, Liberty and the pursuit of Happiness .....
.We, therefore, the Representatives of the United States
of America, in General Congress, Assembled, appealing to the Supreme
Judge of the world for the rectitude of our intentions, do, in the
Name and by Authority of the good People of these Colonies, solemnly
publish and declare," etc.; "And for the support of this Declaration,
with a firm reliance on the Protection of Divine Providence, we mutually pledge to each other our Lives, our Fortunes, and our sacred
Honor."
If we examine the constitutions of the various states we find in
them a constant recognition of religious obligations. Every constitution of every one of the forty-four states contains language which
either directly or by clear implication recognizes a profound reverence
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for religion and an assumption that its influence in all human affairs
is essential to the well being of the community. This recognition
may be in the preamble, such as is found in the constitution of Illinois,
1870: "We, the people of the State of Illinois, grateful to Almighty
God for the civil, political, and religious liberty which He hath so
long permitted us to enjoy, and looking to him for a blessing upon
our endeavors to secure and transmit the same unimpaired to succeeding generatiofns," etc.
It may be only in the familiar requisition that all officers shall take
an oath closing with the declaration "so help me God." It may be
in clauses like that of the Constitution of Indiana, 18i6, article XI, section 4: "The manner of administering an oath or affirmation shall
be such as is most consistent with the conscience of the deponent, and
shall be esteemed the most solemn appeal to God." Or in provisions
as are found in Articles 36 and 37 of the Declaration of Rights of
the Constitution of Maryland, 1867: "That as it is the duty of every
man to worship God in such manner as he thinks most acceptable to
Him, all persons are equally entitled to protection in their religious
liberty; wherefore, no person ought, by any law, to be molested in
his person or estate on account of his religious persuasion or profession,
or for his religious practice, unless,, under the color of religion, he
shall disturb the good order, peace, or safety of the State, or shall
infringe the laws of morality, or injure others in their natural, civil
or religious rights; nor ought any person to be compelled to frequent
or maintain or contribute, unless on contract, to maintain any place of
worship, or any ministry; nor shall any person, otherwise competent,
be deemed incompetent as a witness, or juror, on account of his religious belief: Provided, He believes in the existence of God, and
that, under His dispensation, such person will be held morally accountable for his acts, and be rewarded or punished therefor, either in this
world or the world to come. That no religious test ought ever to be
required as a qualification for any office or profit or trust in this
State, other than a declaration of belief in the existence of God; nor
shall the Legislature prescribe any other oath of office than the oath
prescribed by this constitution." Or like that in articles 2 and 3, of
Part 1st, of the Constitution of Massachusetts, 1780: "It is the right
as well as the duty of all men in society publicly and at stated seasons,
to worship the Supreme Being, the great Creator and Preserver of
the universe ..... .As the happiness of a people and the good order
and preservation of civil government essentially depend upon piety,
religion, and morality, and as these cannot be generally diffused through
a community but by the institution of the public worship of God and of
public instructions in piety, religion and morality: Therefore, to promote their happiness and to secure the good order and preservation of
their government, the people of this commonwealth have a right
to invest their Legislature with power to authorize and require and the
Legislature shall from time to time, authorize and require the several
towns, parishes, precincts, and other bodies politic or religious societies
to make suitable provision at their own expense, for the institution
of the public worship of God, and for the support and maintenance
of public Protestant teachers of piety, religion and morality in all
cases where such provisions shall not be made voluntarily." Or as in
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sections 5 and 14 of article 7, of the Constitution of Mississippi, 1832:
"No person who denies the being of a God, or a future state of rewards and punishments, shall hold any office in the civil department
of this state ..... .Religion, morality, and knowledge being necessary
to good government, the preservation of liberty, and the happiness
of mankind, schools, and the means of education, shall forever be
encouraged in this State." Or by Article 22 of the Constitution of
Delaware, 1776,. which required all officers, besides an oath. of allegiance, to make and subscribe to the following declaration: "I, A. B.,
do profess faith in God the Father, and in Jesus Christ His only Son,
and in the Holy Ghost, one God, blessed for evermore; and I do
acknowledge the Holy Scriptures of the Old and New Testament to
be given by divine inspiration."
Even the Constitution of the United States, which is supposed to
have little touch upon the private life of the individual, contains in
the First Amendment a declaration common to the constitutions of
all the States, as follows: "Congress shall make no law respecting
an establishment of religion, or prohibiting the free exercise thereof,"
etc. And also provides in article i, section 7 (a provision common to
many constitutions), that the Executive shall have ten days (Sundays
excepted) within which to determine whether he will approve or veto
a bill.
There is no dissonance in these declarations. There is a universal
language pervading them all, having one meaning; they affirm and
reaffirm that this is a religious nation. These are not individual sayings, declarations of private persons; they are organic utterances;
they speak the voice of the entire people. While because of a general
recognition of this truth the question has seldom been presented to
the courts, yet we find that in Updegraph v. Com. I I Serg and R. 394,
400, it was decided that, "Christianity, general Christianity, is, and
always has been, a part of the common law of Pennsylvania; . ...
not Christianity with an established church, and tithes, and spiritual
courts, but Christianity with liberty of conscience to all men." And
in People v. Ruggles, 8 Johns, 290, 294, 295, Chancellor Kent, the
great commentator on American law, speaking as Chief Justice of the
Supreme Court of New York, said: "The people of this State, in
common with the people of this country, profess the general doctrines
of Christianity, as the rule of their faith and practice, and to scandalize
the author of these doctrines is not only, in a religious point of view,
extremely impious, but even in respect to the obligations due to society,
is a gross violation of decency and good order ..... The free, equal,
and undisturbed enjoyment of religious opinion, whatever it may be,
and free and decent discussions on any religious subject, is granted
and secured; but to revile, with malicious and blashphemous contempt,
the religion professed by almost the whole community, is an abuse
of that right. Nor are we bound, by any expressions in the Constitution, as some have strangely supposed, either not to punish at all,
or to punish indiscriminately, the like attacks upon the religion of
Mahomet or of the Grand Lama; and for this plain reason, that the
case assumes that we are a Christian people, and the morality of. the
country is deeply ingrafted upon Christianity, and not upon the doctrines or worship of those impostors." And in the famous case of
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while sustaining the will of Mr. Girard, with its provisions for the
creation of a college into which no minister should be permitted to
enter, observed: "It is also said, and truly, that the Christian religion
is a part of the. common law of Pennsylvania."
If we pass beyond these matters to a view of American life as
expressed by its laws, its business, its customs and its society, we find
everywhere a clear recognition of the same truth. Among other matters note the following: The form of oath universally prevailing, concluding with an appeal to the Almighty; the custom of opening sessions
of all deliberative bodies and most conventions .with prayer; the
prefatory words of all wills, "In the name of God, amen"; the laws
respecting the observance of the Sabbath; with the general cessation
of all secular business, and the closing of courts, legislatures, and
other similar public assemblies on that day; the churches and church
organizations .which abound in every city, town, and hamlet; the multitude of charitable organizations existing everywhere under Christian
auspices; the gigantic missionary associations, with general support,
and aiming to establish Christian missions in every quarter of the
globe. These, and many other matters which might be noticed, add
a volume of unofficial declarations to the mass of organic utterances
that this is a Christian nation. In the face of all these, shall it be
believed that a Congress of the United States intended to make it a
misdemeanor for a church of this country to contract for the services
of a Christian minister residing in another nation?

Vidal v. Girard,43 U.S. 2 How. 127, 198

The decision of the lower court in this case was rendered May 21,
i888. On March 3, i89i, Congress amended the Immigration Act in
question so that it was expressly made not to apply "to ministers of
76 Next, on February 29, 1892,
any religious denomination.......
came the decision of the Supreme Court of the United States above
reviewed. Finally, in 1903, when Congress re-enacted prior immigration laws, it added new matter excluding from the provisions of the
law ministers of any religious denomination.77 Thus the representatives
at large of the people of the United States have, in effect, recognized
and accredited the postulate of the Supreme Court that this is a religious people and a Christian nation. There have been reiterations
of this view by the courts of Texas 7 8 in i9o8, Illinois 7 9 in igio,
Louisiana," in 1915, and Georgia, 81 in 1922. And as recently as
January 5, 1927, the Appellate Division of the Supreme Court of New
York, in a decision mentioned above and to be more particularly referred
" Chap. 551, 26 Stat. at L. sec. io85; see In Re Ellis, 124 Fed..637 at 640.
SAct of March 3, i9o3, Chap. ioi2, Stat. at L., sec. 1213; see In Re Ellis,
,24 Fed. 637 at 64o-I.
" Church v. Bullock, cit. supra.
"People ex rel. Ring v. Board of Educatio?;, cit. supra.
' Herold v. Parish Board of School Directors, cit. supra.
Wilkerson v. Rome, cit. supra.
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to below, 8 2 cites with approval the decision of Mr. Justice Brewer

for the proposition that a belief in religion is not foreign to our system
of government. The same New York decision also cites with approval
the case of People v. Ruggles (1811)83 in which Chancellor Kent asserted upon the faith of an English decision 84 "that whatever strikes at
the root of Christianity tends manifestly to the dissolution of civil
government."
The judicial decisions, colonial charters and utterances of statesmen,
thus reviewed, seem in earnest. They are hardly to be regarded as
ceremonious but empty bows to the teachings of Christ. On the contrary, they suggest an essential distinction to be made between the
separation of church from state and the separation of the state from
religion. To the first proposition they adhere. From the second they
do more than dissent-they assert that Christianity and democracy, if
democracy is to persist, are not separable. They indicate that it was
not intended that separation of church from state would mean separation
of the people from Christian belief. They say that this must not
occur.
May this not be true? Is there not a basis in fact for the proposition
that Christianity underlies democracy? Could there be equality of
rights and the life, liberty and pursuit of happiness to which we are
committed, among a people not substantially subscribing to the Christian
commandments,82 "Thou shalt not kill," "Thou shalt not commit adultery," "Thou shalt not steal," "Thou shalt not bear false witness against
thy neighbor," and "Thou shalt not covet thy neighbor's house. Thou
shalt not covet thy neighbor's wife, nor his man servant, nor his maid
servant, nor his ox, nor his ass, nor anything that is thy neighbor's"?
Is it mere sentimentalism to suggest that loving thy neighbor as thyself is not only desirable in, but, to some degree, necessary to, orderly
society, that the spirit of democracy is the spirit of the true Samaritan?
The democratic concept of the family and of marriage is a Christian
idea. It was St. Augustine, followed by St. Thomas Aquinas, who
suggested that governments rule with the consent of the governed. 6
This is the theory of democracy. It is a Christian concept also that
there exist certain natural rights which it is the duty and function
of the state as a means to protect; and the political theory which makes
'People v. Graves, cit. supra.

'8 Johns. (N.Y.) 290, 294.
'Rex v. Woolston (729), 2 Str. 834; Fitzg. 64.
' Exodus 20:13-17.

'A political society (a people) is essentially "a multitude united by juridical
consent (or by agreement in law, the words being juris consensu) and community of interest."--State and Church, Ryan and Millar, 76, quoting from the
Sumna Theologica of St. Thomas, II, II, q. 42, a. 2.
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the state an end in itself and the people but its creatures is contraChristian. The Declaration of Independence commits our government
to the Christian view in asserting:
We hold these truths to be self-evident, that all men are created
equal, that they are endowed by the Creator with certain unalienable
Rights, that among these are Life, Liberty and the pursuit of Happiness. That to secure these rights, Governments are instituted among
Men, deriving their just powers from the consent of the governed.
That whenever any Form of Government becomes destructive of
these ends, it is the Right of the People to alter or to abolish it, and
to institute new Government, laying its foundation on such principles
and organizing its powers in such form, as to them shall seem most
likely to effect their Safety and Happiness.
The Christain doctrine of free will and its attendant charging of
the individual with responsibility for his acts finds expression in the
common law. Even our places of punishment are still called "penitentiaries"; and the ultra-modern sociological theory that society, not the
individual, is to blame for crime, with its substitution of pardons for
penance, is not yet a demonstrable success. The principles of equity
jurisprudence are not unrelated, either actually or historically, to
Christian ideas of justice. Equity courts have been called, and not
wholly inaccurately, "courts of conscience." The Christian conception
of the relativity of individual rights seems related to our political
theory of increasing the liberties of all by limiting the liberty of one.
The infidel could not, except upon grounds of expediency, and the
anarchist does not on any grounds, countenance such doctrines as
these. It is perhaps, too, not wholly coincidental that despotism and
patriarchies have flourished among people committed to the older
religions, such as Buddhism, Confucianism and Mohammedanism. Is
it not thus conceivable that, while literacy is desirable in a democracy,
Christianity is a necessity?
III.
It has been pointed out thus far that the separation of church from
state has necessarily resulted in such complete secularization of public
education as to deny to the children who are to constitute, from generation to generation, the citizenship of the country any instruction in the
Christian religion except such as is received outside the public school.
It has also been suggested not only that the separation of church from
state is not a separation of the state or its people from the Christian
religion, but, on the contrary, that the Christian religion is the necessary
predicate of democracy. It is not proposed to quarrel with the doctrine
of the separation of church from state nor with the practice of secularization of schools. To these propositions we are as a people committed. The purpose here is less to point a moral than to adorn a
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tale; it is intended to suggest a problem rather than to give an
answer. The problem arises from the fact that, according to available statistics, only about 47,000,00087 of the total of 117,ooo,0oo

88

people in the United States are members of Christian churches.
Presumably not all of these people secure for their children adequate instruction in the Christian religion. Presumably, also, the
children of the parents having no church affiliations receive still less
religious instruction. It is difficult to obtain dependable statistics. There
are said to be approximately 24,00,000 children in the public schools ;89
2,000,000 children are said to attend Catholic parish schools. 0 No

figures are available concerning Protestant faith church schools.

A

survey made some years ago in Chicago indicated that of i,ooo,ooo

children between the ages of five and eighteen, 8oo,ooo receive no
religious instruction of any kind.91 Certainly a large percentage (perhaps it would be safe to say 75 per cent) of the people's children are
receiving either inadequate instruction in Christian concepts and conduct
or no instruction except as they receive it by rubbing elbows with
Christian fellows and by living within the general influence of Christian
institutions and a Christian government. If the figure is 50 per cent
it would still merit comment. There seems, moreover, to have been
during the years since the war, .if not for a longer period, a sharp
decline in religious interest.- The percentage of attendance upon
churches is thought to have been decreasing. The Sunday school
no longer either attracts or holds any substantial portion of the youth.
Even such institutions as the Young Men's and Young Women's
Christian Associations, with their generality of appeal to all sects,
have become largely athletic and social institutions as distinguished
from religious ones. Fewer homes are places either of religious
instruction or religious practice. Family prayers have been displaced
by the staccato commands of the radio instructor in morning settingup exercises. The Bible is looked upon as not very interesting, even
if true. We are, in the minds of many serious minded and thoughtful
students of public affairs, raising up a race of young pagans to whom
we shall shortly entrust the destinies of our government. The notable
increase in the crime rate among the young is an item which does
not tend to minimize the threatened danger but, on the contrary, seems
'Christian Herald; data compiled by Rev. Dr. H. K. Carroll; The World
Almanac (1927), 421.
' Based on federal censuses, igio and 1920; by the Bureau of the Census;
The World Ahanac (1927), 315.
'By U. S. Bureau of Education: The World Almanac (1927), 400.
'Figures from the official Catholic Director for 1926: The World Alnaae
(1927), 420.
'Henry Frederick Cope, The Week Day Church School (092), I5.
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to justify again in fact the suggestion that Christian ideals and conduct
are essential to orderly government in a democracy where, sumptuary
laws to the contrarjr notwithstanding, individual liberty and freedom
of action is so little restrained.
Reiterating that it is intended here merely to suggest a problemnot to assume to solve one-it is, nevertheless, of interest to comment
in conclusion upon two pertinent judicial decisions recently rendered.
In the school year 1925-26 the school authorities of the City of
White Plains, New York, adopted a plan of dismissing certain school
children in elementary grades once each week to enable them to receive
religious instruction according to their several denominations outside
the schools. This action was taken in response to a very general
sentiment among the citizens and was indorsed by practically all the
clergy. Each parent was permitted to determine whether his children
were to receive such instruction or not and if so, the place where
given. The period selected was the last thirty minutes of the school
day on Wednesday, one not devoted to recitation but "a study, helping,
or reading period." The plaintiff in the case sought by an order of
mandamus to compel the Commissioner of Education to discontinue
this practice. The Appellate Division of the Supreme Court of New
York, in January, 1927, denied the order and sustained the praftice.02
It held that the rule .adopted by the school authorities did not violate
the local constitutional provisions forbidding the use by the state or
any subdivision of its "property or credit or any public money ....
directly or indirectly . . . . in aid or maintenance . . . . of any
school . . . . wholly or in part under the control or direction of any

religious denomination, or in which any denomination tenet or doctrine
is taught." It held also that the practice in question did not violate the
compulsory education law providing that every child within the school
ages--"shall regularly attend upon instruction for the entire time
during which the schools .

. .

. are in session"--pointing out that,

while instruction in certain subjects was prescribed and the minimum
number of school days frced, the number of hours per day was not
fixed, and that there was no claim that the children did not take
the prescribed subjects or failed to attend the prescribed number
of days or missed recitations in any subject. The court said in part:
The Legislature has not been unmindful of the rights or interests
of parents relative to the guidance and control of their children. In
the interests of the state, it has enacted that children must be educated
"2 People v. Graves, cit supra. The Court of Appeals of New York in affirming this case (i56 N.E. 663) remarked, speaking through Pound, J.: "Neither
the Constitution nor the law discriminates against religion. Denominational
religion is merely put in its proper place outside of public aid or support."
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..... Nor is there conflict in policy between the educational authorities and competent, intelligent parents. Both desire that children shall
obtain the advantages of education which the state undertakes to furnish. It is natural that parents should wish their children to have
religious instruction at any favorable opportunity. It is not thought
wise that it should be given directly in the school .....
.We are
told that in twenty-three other states there are in force methods similar
to those employed here. The commissioner and local authorities have
adopted a benevolent policy, in which the interests of both parents and
children are considered. They recognize that all education is not
acquired in the schools; that, except for subjects legally prescribed,
the parents may select the studies their children shall pursue; that it
is the right of parents to direct the destiny of their children and guide
them along paths of filial duty, as well as in those of obligation to
the state .

.

. and that a belief in religion is not foreign to our

system of government .....
.The practice is general in the schools
at the request of parents to excuse children to participate in church
or religious festivals, and to attend confirmation classes and other
religious instructions..... .The state by its educational policy seeks
to build from its youth useful citizens of intelligence and character,
not merely pedants and philosophers. In following this policy it
should not only consider the wishes, but invite the aid, of parents.
When the wish of parents for week-day religious instruction for their
children involves no serious interruptions to school attendance, the state
can have no purpose to defeat it. If local school authorities render
their assistance by methods so innocuous as those detailed here, it does
not amount to illegality. Reasonableness in the method adopted is
the test of such legality. Neither the local school officers nor the
commissioner of education have here violated that rule. When genuine infractions of constitutional or statutory provisions relative to
schools arise the courts are not unready or unwilling to condemn
them .....
In 1922 the Oregon legislature passed a statute,9 3 effective September I, 1926, requiring every parent, guardian or other person having
control of a child between eight and sixteen years of age to send
him "to a public school for the period of time a public school shall
be held during the current year" in the district where the child resides.
Failure so to do was declared a misdemeanor. "The manifest purpose" of the statute was "to compel general attendance at public
schools by normal children, between eight and sixteen, who have not
completed the eighth grade." 94 An attack upon the constitutionality
of this act was made by the Society of Sisters of Holy Names, a
Catholic institution conducting a school, and by the Hill Military
Compulsory Education Act, adopted November 7, 1922, under the Initiative
Provision of her Constitution 'by the voters of Oregon; Oregon Judicial Code,
sec. 266.
"Quoted from the opinion of Mr. Justice McReynolds in Pierce v. Society
of Sisters of Holy Names (1925). 268 U.S. 51o, 6g L. ed. 107o at iO76.
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Academy, apparently non-sectarian. The complaint of the Society
alleged that the enactment conflicted with the right of parents to choose
schools where their children would receive appropriate mental and
religious training, the right of the children to influence the parents'
choice of the school, and the right of schools and teachers to engage
in a useful business or profession. The Hill Military Academy asserted
that by reason of the statute and threat of enforcement thereof, its
business was being destroyed and its property depreciated. It challenged the act as, specifically, in vontravention of the rights guaranteed
by the Fourteenth Amendment; that is, the amendment providing that
"no State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall
any State deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jtirisdiction the
equal protection of the laws." Both the Hill Military Academy and
the Society of Sisters of Holy Names sought an injunction restraining
enforcement of the law by the state officers. No question was raised
in the case "concerning the power of the state reasonably to regulate
all schools, to inspect, supervise, and examine them, their teachers
and pupils; to require that all children of proper age attend some
school, that the teachers shall be of good moral character and patriotic
disposition; that certain subjects plainly essential to good citizenship
must be taught, and that nothing be taught which is manifestly inimical
to the public welfare."
Upon a trial of the case the lower court, the United States District
Court for Oregon, decided in favor of the petitioning Society and
Academy." It held that the Fourteenth Amendment guaranteed the
petitioners against, the deprivation of their property without due process of law consequent upon lawful interference with the free choice
of patrons, present and prospective, and it declared that the right to
conduct schools was property and that parents and guardians, as a part
of their liberty, might direct the education of their children by selecting
reputable teachers and places. It ruled, also, that the petitioners'
schools were not unfit or harmful to the public. Upon appeal to the
Supreme Court of the United States, that tribunal affirmed the decision
of the lower court, and finally forbade enforcement of the Oregon
statuteY The opinion, written by Mr. Justice McReynolds, all members of the court concurring, in particular said:
The inevitable practical result of enforcing the act under consideration would be destruction of appellees' primary schools, and perhaps
all other private primary schools for normal children within the State
'Society of Sisters v. Pierce (1924), 296 Fed. 937.
"Pierce v. Society of Sisters of Holy Names, cit. supra.
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of Oregon. Appellees are engaged in a kind of undertaking not inherently harmful, but long regarded as useful and meritorious .....
We
think it entirely plain that the Act of 1922 unreasonably interferes
with the liberty of parents and guardians to direct the upbringing
and education of children under their control. As often heretofore
pointed out, rights guaranteed by the Constitution may not be abridged
by legislation which has no reasonable relation to some purpose within
the competency of the state. The fundamental theory of liberty upon
which all governments in this Union repose excludes any general power
of the state to standardize its children by forcing them to accept
instruction from public teachers only. The child is not the mere
creature of the state; those who nurture him and direct his destiny
have the right, coupled with the high duty, to recognize and prepare
him for additional obligation.
These two decisions, by the Appellate Division of the Supreme
Court of New York and by the Supreme Court of the United States,
are of interest in this: Heretofore, though a few courts, as above
pointed out, have permitted the reading of the Bible in the schools,
the essential effect and direction of judicial decisions has been that
of checking attempts at sectarianization, of forbidding religious instruction in the schools. They now take a new course-that of forbidding
attempts to prevent religious instruction outside the schools. Such
instruction now has affirmative judicial sanction and support. As
clearly as the courts said and continue to say "religion shall not be
taught in the public schools," they now say "religion may and should
be taught elsewhere." The two lines of decisions-those of the past
forbidding sectarianization of the schools and those of the present
authorizing sectarian instruction outside them-though operating. in
diverse directions, are, nevertheless, consistent applications to differing
situations of exactly the same constitutional princile of freedom of
conscience and freedom of interference by the state with the religious
convictions and practices of the people; that is to say, the identical
guaranties of religious freedom which forbid the state to force religious instruction upon unwilling peopli through the schools are now
seen and held equally to forbid the state to deny to the people religious
instruction for their children outside the schools. The New York
case permits correlation of sectarian instruction outside the school with
secular instruction therein to the extent of adjusting the school day
.and its class arrangements to that end. The Oregon case recognizes
the right of parents to control, within certain limitations necessary to
public welfare, the education of children and the right of parents to
accord their children religious instruction outside the public schools.
Finally, the Oregon case asserts in no- uncertain terms the fundamental Christian concept alluded to above, that the state is not an
end in itself and the people its creatures, but the state a means of
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guaranteeing to the people certain inalienable rights, including those
of religious instruction for the young. In this last respect this case
is a landmark in constitutional law and political philosophy, and is a
bulwark to the American and Christian theory of government.
HAR LD M. STEPHENS

